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ID 24-3693 Resolution - Variance Petition (VP-23-000403) Request to the Land
Development Code (LDC) Sec. 30-441(g) Landscape Buffer Width for the Property
Located at 588 Bald Eagle Drive, Marco Island FL 34145 - Mary P. Holden,
Planning Manager, Community Affairs/Growth Management

The subject property is located on one of the four corners at the intersection of
Elkam Circle and Bald Eagle Drive and is .94 of an acre or approximately 40,946
square feet. It is zoned C4. This zoning permits numerous uses that are authorized
in the C-3 as well as C-4 zoned areas. The applicant had actual and or constructive
notice at the time of its acquisition on October 6, 2023, the size of the subject
property, that it is zoned C4 commercial and what uses could be built thereon
without the need for any zoning or variance change.

Two of the other three corner properties at the same intersection contain less
acreage then the subject property, they are zoned C-4 and they were developed
without, to my knowledge, any zoning or variance change:

1. The 7 Eleven property incorporates a building on .67 acre or approximately
29,185 square feet,

2. The First Horizon Bank property contains .75 acre or approximately 32,670
square feet, and

The Dollar Store is located at 440 W. Elkam Circle on .72 of an acre or
approximately 31,363 square feet.

Applicants property is larger than the two mentioned corner properties and the
Dollar Store property and the subject property is fully able to be developed in
accordance with present zoning without a zoning or variance change. In fact, Marco
Island’s Staff concluded at Staff Comments: “Not taking into consideration
monetary impacts, it would appear a literal interpretation would not work
unnecessary or undue hardship being the structure could be smaller with less
required parking. “ That means applicant could build on the property without
zoning or variance changes..

There are numerous reasons why the applicant’s Application for a Variance ought
to be Denied.

First, lets discuss Variances in more detail:



According to sound theory, zoning variances should be granted only when
a property has a unique and unusual hardship, created by the physical
characteristics of the land. City Staff stated that no such hardship exists in
this matter.

“A variance is sometimes mistakenly believed to be simply a tool for allowing a
more intense use then would otherwise be allowed.” Here the Applicant is
attempting to use the Variance application as a tool to obtain a more intense use
than is permitted. FLORIDA LAW REGARDING VARIANCES, Continuing
Education, document attached) Notably,

The hardship criteria has been interpreted to mean three things:

a. “A mere economic disadvantage due to the owner's preference as to what he
would like to do with the property is not sufficient to constitute a hardship entitling
the owner to a variance.” Applicant’s desire to do something with greater economic
benefit is not sufficient to constitute a hardship that would entitle it to a variance.
Burger King v. Metropolitan Dade County, 349 So.2d 210 (3 DCA 1977); Metropolitan
Dade County v. Reineng, 399 So.2d 379 (3 DCA 1981); Nance, supra; Crossroads
Lounge v. City of Miami, 195 So.2d 232 (DCA 1967).

b. “Neither purchase of property with zoning restrictions on it, nor reliance that
zoning will not change, will constitute a hardship.” Here the property had no zoning
restrictions on it, so again there is no hardship. Friedland v. Hollywood, 130 So.2d
306 (DCA 1961); Elwyn v. Miami, 113 So.2d 849 (3 DCA 1959).

c. If a purchaser buys land with a condition creating a hardship upon it, the owner
is only entitled to such variance as his predecessor in title was entitled. As stated by
your city Staff, the property has no hardship and is fully able to be developed
without zoning or variance change. Coral Gables v. Geary, 383 So.2d 1127 (3 DCA
1980).

“Applicants are deemed to have purchased the property with constructive
knowledge of the applicable land use regulations. Applicant bought unimproved
property. A subjective expectation that the land could be developed is no more than
an expectancy and does not translate into a vested right to develop the subject
property.” See Graham v. Estuary Properties, Inc., 399 So.2d 1374, 1382, 1383 (Fla.),
cert. denied sub nom. Taylor v. Graham, 454 U.S. 1083, 102 S. Ct. 640,70 L. Ed. 2d 618
(1981). The Applicant does not have a vested right to develop p the property in the
manner submitted.



The required hardship finding by this Council may not be found unless there isa
showing that under present zoning, no reasonable use can be made of the property.
As discussed previously there has been no showing by the Applicants that no
reasonable use could be made of the property. In fact, the opposite was determined
by city staff when it stated that no hardship existed as the structure could be smaller
with less required parking. As mentioned the two corner properties and the Dollar
store property are both smaller and C4 properties. They required no hardship
variance. Thompson v. Planning Commission, 464 So.2d 1231 (1 DCA 1985). Herrera v.
Miami, 600 So.2d 561 (3DCA 1992) Furthermore, the hardship must be such that it
"renders it virtually impossible to use that land for the purpose or in the manner for
which it is zoned." Here it cannot be said that the land cannot be used for which it is
zoned. Hemisphere Equity v. Key Biscayne, 369 So.2d 996 (3 DCA 1979). It is the land,
and not the nature of the project, which must be unique and create a hardship. There has
been no showing that the subject parcel of land is unique and created a hardship. Nance,
supra; Ft. Lauderdale v. Nash, 425 So.2d 578 (4 DCA 1982) (many other common
violations in the neighborhood do not constitute a hardship); City of Miami v. Franklin
Leslie, 179 So.2d 622 (3 DCA 1965).

Based on the law of variances and for other good consideration , I respectfully
request that this Council deny Applicant’s Variance request.

- respectfully submitted,
.] 7

\ !@_’_\ I _}J:\f. ~

Irvin Povlow
On behalf of the Jewish Congregation of Marco Island
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