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CITY OF MARCO ISLAND 1 
ORDINANCE NO.  14- _____ 2 

 3 
 4 

AN ORDINANCE OF THE CITY OF MARCO ISLAND, 5 
FLORIDA, DELETING CHAPTER 14 SECTIONS 14-31 THRU 6 
14-78(REPEALING CITY OF MARCO ISLAND ORDINANCES 7 
98-4 AND 99-3 IN THIERITS ENTIRETY); ESTABLISHING 8 
THE CITY OF MARCO ISLAND “CODE COMPLIANCE 9 
ORDINANCE”; SETTING FORTH FINDINGS AND PURPOSE; 10 
SETTING FORTH APPLICABILITY; PROVIDING 11 
DEFINITIONS; ESTABLISHING THE SPECIAL 12 
MAGISTRATE; PROVIDING CODE COMPLIANCE NOTICE 13 
OF VIOLATION PROCEDURES; PROVIDING FOR CIVIL 14 
VIOLATION CITATION PROCEDURES; PROVIDING FOR 15 
APPEALS OF SPECIAL MAGISTRATE ORDER; 16 
ESTABLISHING SUBPOENA PROCEDURES; PROVIDING 17 
FOR NOTICES; PROVIDING FOR LIENS AND DURATION 18 
OF LEANS; PROVIDING THAT PROVISIONS OF THIS 19 
ORDINANCE ARE SUPPLEMENTAL; PROVIDING FOR 20 
CONFLICT AND SEVERABILITY; PROVIDING FOR 21 
INCLUSION IN THE CODE OF LAWS AND ORDINANCES; 22 
AND PROVIDING AN EFFECTIVE DATE.  23 
 24 

WHEREAS, Section 162.09, Florida Statutes, authorizes the creation of an alternate 25 
code enforcement system which gives Code Enforcement Boards or Special Magistrates the 26 
authority to hold hearings and assess fines for violations of codes and ordinances in force in the 27 
incorporated City of Marco Island Code of Ordinances; and 28 

 29 
WHEREAS, pursuant to Chapter 162, Florida Statutes, “The Local Government Code 30 

Enforcement Boards Act,” the Marco Island City Council duly enacted Marco Island Ordinances 31 
Nos. 98-4 and 99-3, “The City of Marco Island Code Enforcement Board Ordinance” which 32 
created a Code Enforcement Board, authority and procedures; and     33 

 34 
WHEREAS, Chapter 162, Florida Statutes, does not limit a municipality’s additional or 35 

supplemental enforcement system to the exact system set forth in Parts I and II of Chapter 162; 36 
and 37 

WHEREAS, Chapter 162, Florida Statutes, does not preclude a municipality from 38 
combining any features of Part I and Part II of Chapter 162; and 39 

 40 
WHEREAS, Section 162.13, Florida Statutes, provides that it is the legislative intent of 41 

Sections 162.01 – 162.12, Florida Statutes, to provide an additional or supplemental means of 42 
obtaining compliance with local codes and that nothing contained in those sections shall prohibit 43 
a local governing body from enforcing its code by any other means; and 44 

 45 
 46 
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WHEREAS, Chapter 162, Part II, Florida Statutes, provides for a “Supplemental Code 47 
Enforcement Procedure” whereby duly designated Code Enforcement Officials are authorized to 48 
issue citations or notices to appear to a person when, based upon personal investigation, the 49 
Official has reasonable cause to believe that the person has committee a civil infraction in 50 
violation of a duly enacted code or ordinance; and  51 

 52 
WHEREAS,  the Marco Island City Council wishes to repeal the City of Marco Island 53 

Ordinance 98-4 and desires to establish, pursuant to the authority vested in it by Chapter 162, 54 
Florida Statutes, a supplemental code enforcement procedure that allows duly designated Code 55 
Enforcement Officials the authority to issue such citations and notices to appear; and 56 

 57 
WHEREAS, The Marco Island City Council believes it is in the best interests of the 58 

citizens of Marco Island to create and appoint Special Magistrate(s) as additional means of 59 
enforcement; and 60 

 61 
WHEREAS, the Marco Island City Council believes it is in the best interests of the 62 

citizens of Marco Island that an alternate system of enforcement be established which does not 63 
conform to the requirements of Chapter 162, Florida Statutes; 64 

 65 
NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 66 

CITY OF MARCO ISLAND, FLORIDA, THAT: 67 
 68 
The City of Marco Island Code Compliance Ordinance is hereby created to read as 69 

follows: 70 
 71 
SECTION ONE:  GENERAL 72 
 73 
1-1. LEGISLATIVE INTENT 74 
 75 
1. It is the intent of this Ordinance to promote, protect, and improve the health, 76 

 safety,  and welfare of the citizens of the City of Marco Island by authorizing the 77 
 designation of  Special Magistrates with authority to impose administrative fines and 78 
 other noncriminal penalties and to provide an equitable, expeditious, and effective 79 
 method of enforcing any codes and ordinances in force in the City of Marco Island, 80 
 where a pending or repeated violation continues to exist. 81 

 82 
2. It is the intent of this Ordinance to establish a procedure by which duly designated 83 

 Code Enforcement Officials are authorized to issue citations, notices of violations, and 84 
 notices to appear, under the circumstances set forth in this Ordinance, for civil violations 85 
 which are reasonably believed to be violations of duly enacted codes or ordinances and 86 
 that the Special Magistrate will hear such charges. 87 

 88 
1-2.  TITLE AND CITATION 89 
 90 
This Ordinance shall be known and may be cited as the “City of Marco Island Code 91 

 Compliance Ordinance.” 92 



Page 3 of 17 
 

1-3. APPLICABILITY 93 
 94 
This Ordinance shall apply to and be enforced in all incorporated areas of the City of 95 

 Marco Island and shall be deemed in addition to and supplemental to Chapter 162, Part I 96 
 and Part II, Florida Statutes, or as otherwise provided by general law.  97 

 98 
1-4. DEFINITIONS 99 
 100 
The following words, terms and phrases, when used in this Ordinance, shall have the 101 

 meanings ascribed to them in this Section, except where the context clearly indicates a 102 
 different meaning. Said definitions are inclusive as well as supplemental to those 103 
 definitions set forth in Chapter 162, Florida Statutes. 104 

 105 
 1. “City Prosecutor” means the City Attorney and/or his/her designee. 106 

 107 
2. “Code” means collectively the City of Marco Island Code of  Ordinances,   108 

  including the Land Development Code, as may be amended from time to   109 
  time. 110 

 111 
23. “Code Compliance Official” means the City Manager or any designated employee 112 

  or agent of the City whose duty it is to ensure compliance with codes and   113 
  ordinances enacted by the City.  Employees or agents hereby designated as Code  114 
  Compliance Officials include, but are not limited to, code inspectors, zoning  115 
  administrator, building officials, code compliance officers, code administrator,  116 
  police officers, community service officers, fire safety inspectors, city   117 
  environmentalists or other designated employees of  the City designated by the  118 
  City Manager. 119 

 120 
34. “Cost Recovery” means those necessary and reasonable costs incurred by the City 121 

  or its authorized agents procuring compliance of a violation as ordered by the  122 
  Special Magistrate. 123 

 124 
 5.  “Council” means the City of Marco Island City Council as the governing body of 125 
  the City of Marco Island. 126 
 127 
 46. “Irreparable or Irreversible Violation” means a violation which is irreparable   128 
  or irreversible in nature, and which cannot be remedied after the violation has  129 
  been committed because the violation constitutes a single prohibited act rather  130 
  than an ongoing condition or circumstance. 131 
 132 
 7. “Repeat violation” means a violation of a provision of a code or ordinance by a  133 
  person who has been previously found through a Ccode Enforcement Board, code 134 

 enforcement Special Magistrate, or any other quasi-judicial or judicial process, to 135 
 have violated or who has admitted violating the same provision within five (5)  136 

  years prior to the violation, notwithstanding the violations occur at different  137 
  locations. 138 
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58. “Special Magistrate” means a person designated by the Council pursuant to  139 
  Section 4 of this Ordinance and Section 162.03, Florida Statutes, with the 140 

 authority to hold hearings and assess fines for violations of City codes and 141 
 ordinances. 142 
 143 
6. “Transient Violation” means a violation that is of a temporary or fleeting in 144 

nature, or where the Violator is itinerant or otherwise has has no legal residence 145 
within the City. 146 

 147 
79. “Violator” means the person or entity legally responsible for the violation (the 148 

property owner, tenant, or business entity on the premises, or any combination 149 
thereof) and may includes the property owner on whose property the violation 150 
occurs  regardless of who commits the violation.  151 

 152 
1-5.  NON-EXCLUSIVE REMEDY 153 
 154 
None of the provisions contained in this Ordinance shall be considered exclusive. The 155 
Code Compliance Official shall have the option to use any method provided by this 156 
Ordinance or at law to enforce the provisions of the various codes. Nothing contained in 157 
this Ordinance shall prohibit the City from enforcing the code by any other means as 158 
provided by law. 159 
 160 
SECTION TWO:  SPECIAL MAGISTRATES 161 
 162 
2-1. APPOINTMENTS; QUALIFICATIONS 163 
 164 
1. The Council may appoint up to three (3) Special Magistrates. At least three 165 

Special Magistrates shall be appointed by the Council. 166 
 167 
2. Special Magistrates shall at a minimum: 168 
 169 
 (a) Be a graduate of a law school accredited by the American Bar   170 

   Association; orand 171 
 172 
 (b) Be a member in good standing of the Florida Bar; orand 173 
 174 
 (c) Be either a certified mediator under the rules of the Florida    175 

   Supreme Court, an arbitrator qualified by a recognized Arbitration   176 
   Association; or as an enforcement officer or director of operations in a  177 

                    federal, state or local governmental jurisdiction. 178 
 179 
 (d)  A former judge. 180 
 181 
3. Special Magistrate appointments shall be for a two (2) year term.  Any   182 

  Special Magistrate may be reappointed by Council.  There shall be no minimum  183 
  number of reappointments that may be given to any Special Magistrate.  The  184 
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  Council shall have the authority to remove a Special Magistrate with or without  185 
  cause upon ten (10) days written notice. 186 

 187 
4. If any Special Magistrate resigns or is removed prior to expiration of his/her term, 188 

  or if the Council determines that a Special Magistrate shall not be reappointed, the 189 
  City Manager may make a recommendation for appointment from the candidates  190 
  previously interviewed to fill the vacancy. 191 

 192 
2-2. POWERS AND DUTIES OF THE SPECIAL MAGISTRATE 193 
 194 
1. The Special Magistrate shall have the jurisdiction and authority to do the   195 

  following: 196 
 197 

(a) Adopt rules and regulations for the conduct of hearings to be approved by 198 
Council; 199 

 200 
 (b) Subpoena violators and witnesses to appear at its hearings, which   201 

   subpoena may be served by the Collier County Sheriff or any person  202 
   authorized by law to serve process; 203 

 204 
 (c) Subpoena evidence to its hearings, including, but not limited to, records,  205 

   surveys, plats, and other documentary evidence; which subpoena may be  206 
   served by the Collier County Sheriff or any person authorized by law to  207 
   serve process; 208 

 209 
 (d) Take testimony under oath: 210 
 211 
 (e) Hold hearings on contested citations issued by any duly authorized person  212 

   to issue citations for violations of local codes and ordinances; 213 
 214 
 (f) Issue orders having the force of the law to command whatever steps are  215 

   necessary to bring a violation into compliance. 216 
 217 
SECTION THREE:  CODE COMPLIANCE NOTICE OF VIOLATION   218 

     PROCEDURE 219 
 220 
3-1.  NOTICE OF VIOLATION 221 
 222 
1. It shall be the duty of the Code Compliance Official to initiate enforcement  223 

 proceedings of the various codes.  The Special Magistrate shall not have the power  224 
to initiate such enforcement proceedings. 225 
 226 
2.  Except as provided in subsections 5 and 6 of this Section, if a violation of any 227 

 code is found, the Code Compliance Official shall notify the violator and give 228 
 him/her a reasonable time to correct the violation.   229 

 230 
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3. Should the violation continue beyond the time specified for the correction, the 231 
Code Enforcement Official shall execute a written Affidavit of Violation which shall 232 
include a statement of facts and circumstances of the alleged violation and shall identify 233 
the code or ordinance which has been violated.  Upon notification and request by the 234 
Code Enforcement Official, the Special Magistrate, through its clerical staff, shall 235 
schedule a public hearing before the Special Magistrate.  Written notice of the scheduled 236 
hearing, which shall contain  the date, time, and place of the hearing, and a copy of the 237 
Affidavit of Violation, shall be provided to the violator pursuant to the provisions of 238 
Section Seven of this Ordinance. Failure to provide proper notice may be grounds for 239 
continuing the hearing but shall not  be grounds for dismissal of the charges.   240 
 241 
4. If the violation is corrected and thereafter recurs, or if the violation is not 242 

 corrected by the time specified for the correction, the case shall be presented to the 243 
 Special Magistrate even if the violation has been corrected prior to the hearing, and, if 244 
 practicable, the notice shall so state. 245 

 246 
5. If a repeat violation is found, the Code Enforcement Official shall notify the 247 
violator but is not required to give the violator a reasonable time to correct the violation.  248 
The Code Enforcement Official, upon notifying the violator of a repeat violation, shall 249 
request a hearing before the Special Magistrate.  The Special Magistrate, through the 250 
code enforcement clerical staff, shall schedule a hearing before the Special Magistrate 251 
and shall provide notice pursuant to Section Seven of this Ordinance and Section 162.12, 252 
Florida Statutes, as amended.  The case may be presented to the Special Magistrate even 253 
if the repeat violation has been corrected prior to the hearing, and the notice shall so state.  254 
If the  repeat violation has been corrected, the Special Magistrate retains the right to 255 
schedule a hearing to impose the payment of reasonable enforcement fees upon the repeat 256 
violator.     257 
 258 
6. If the Code Enforcement Official has reason to believe a violation presents a 259 
serious threat to public health, safety, or welfare, or if the nature of the violation 260 
constitutes a Irreparable or Irreversible Violationif the violation is irreparable or 261 
irreversible in nature, the Code Enforcement Official shall make a reasonable effort to 262 
notify the violator and may immediately notify the Special Magistrate and request a 263 
hearing.  Under such circumstances the Code Enforcement Official shall not be required 264 
to adhere to the notice requirements set forth in Section Seven of this Ordinance. 265 
 266 
7. If the owner of property that is subject to an enforcement proceeding before a 267 

 Special Magistrate or court transfers ownership of such property between the time the 268 
 initial pleading was served and the time of the hearing, the owner shall: 269 

 270 
 (a) Disclose, in writing, the existence and the nature of the proceeding to the  271 

   prospective transferee. 272 
 273 
 (b) Deliver to the prospective transferee a copy of the pleadings, notices, and  274 

   other materials relating to the code enforcement proceeding received by  275 
   the transformer. 276 
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 277 
 (c) Disclose, in writing, to the prospective transferee that the new owner will  278 

   be responsible for compliance with the applicable code and with orders  279 
   issued in the code enforcement proceeding. 280 

 281 
 (d) File a notice with the Code Enforcement Official of the transfer of the  282 

   property, with the identity and address of the new owner and copies of the  283 
   disclosures made to the new owner, within five (5) days after the date of  284 
   the transfer. 285 

 286 
A failure to make the disclosures described in paragraphs (a), (b), (c), and (d) of this 287 

 subsection before the transfer creates a rebuttable presumption of fraud.  If the property is 288 
 transferred before the hearing, the proceeding shall not be dismissed, but the new owner 289 
 shall be provided a reasonable period of time to correct the violation before the hearing is 290 
 held. 291 

 292 
3-2. FINES; COSTS OF REPAIRS 293 
 294 
1. A Special Magistrate, upon notification by the Code Enforcement Official that an 295 

 order of the Special Magistrate or Code Enforcement Board has not been complied with 296 
 by the set time or upon finding that a repeat violation has been committed, may order the 297 
 violator to pay a fine in an amount specified in this section for each day the violation 298 
 continues past the date set by the Special Magistrate for compliance or, in the case of a 299 
 repeat violation, for each day the repeat violation continues beginning with the date the 300 
 repeat violation is found to have occurred by the Code Enforcement Official. In addition, 301 
 if the violation is a violation described in the City’s Code of Ordinances, the Special 302 
 Magistrate may direct that all reasonable repairs which are required to bring the property 303 
 into compliance are made and charge the violator with the reasonable cost of the repairs, 304 
 along with the fine imposed pursuant to this section. Making such repairs does not create 305 
 a continuing obligation on the part of the Special Magistrate or City to make further 306 
 repairs or to maintain the property and does not create any liability against the Special 307 
 Magistrate or City for any damages to the property if such repairs were completed in 308 
 good faith. If a finding of a violation or a repeat violation has been made as provided in 309 
 this chapter, a hearing shall not be necessary for issuance of the order imposing the 310 
 fine. If, after due notice and hearing, the Special Magistrate finds a violation to be 311 
 irreparable or  irreversible in nature, he or she may order the violator to pay a fine as 312 
 specified in this section. 313 

 314 
2. A fine imposed pursuant to this section shall not exceed $250 per day for a first 315 
violation and shall not exceed $500 per day for a repeat violation, and, in addition, may 316 

 include all costs of repairs pursuant to subsection 1 of this Section. However, if the 317 
 Special Magistrate finds the violation to be irreparable or irreversible in nature, he or she 318 
 may impose a fine not to exceed $5,000 per violation.   319 

 320 
3.  In determining the amount of the fine, if any, the Special Magistrate shall 321 

 consider the following factors: 322 
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 323 
 (a) The gravity of the violation; 324 
 325 
 (b) Any actions taken by the violator to correct the violation; and 326 
 327 
 (c) Any previous violations committed by the violator. 328 
 329 
 330 
SECTION FOUR:  CIVIL VIOLATION CITATION PROCEDURE 331 
 332 
4-1. CIVIL VIOLATION 333 
 334 
A violation of any codes or ordinances for which a citation is issued, under the authority 335 

 provided in this Ordinance, is a civil violation subject to the enforcement procedures set 336 
 forth in this Ordinance and any other applicable enforcement procedure set forth in any 337 
 other city Ordinance or Florida Statutes.  Said civil violation shall carry a minimum civil 338 
 penalty not to exceed $500.00.  Each day the violation shall continue beyond the time 339 
 period for correction stated in the written warning notice or citation shall be deemed to 340 
 constitute a separate civil violation. A civil penalty of less than the  maximum civil 341 
 penalty may apply if the person who has committed the civil violation does not contest 342 
 the citation. By separate resolution, the Council shall approve a schedule of violations 343 
 and penalties of less than the maximum penalty if the violator does not contest the 344 
 violation. 345 

 346 
4-2. IRREPARABLE OR IRREVERSIBLE CIVIL VIOLATIONS;   347 

  VIOLATIONS THAT PRESENT THREAT TO THE PUBLIC 348 
  349 
A Code Compliance Official may issue a civil violation citation to a person or entity with 350 
no prior notice of violation when the Code Compliance Official, upon personal 351 
investigation, has reasonable cause to believe that a person or entity has committed an 352 
irreparable or irreversible violation or the violation of the code presents a serious threat to 353 
the public health, safety or welfare, is a repeat violation, or if the Violator is involved in a 354 
Transient Violation, or if the violation constitutes a Irreparable or Irreversible Violation. 355 
The penalties to be imposed for irreparable or irreversible civil violations or violations 356 
that present a serious threat to the public health,  safety and welfare shall be 357 
determined by resolution of Council. 358 
 359 
4-3 CITATIONS IN GENERAL 360 
 361 
1. A Code Compliance Official is authorized to issue a citation to an alleged violator 362 
when, based upon personal investigation, the Code Compliance Official has the 363 
reasonable cause to believe that the person has committed a violation of the Code a duly 364 
enacted code. 365 
 366 
2. The issuance of the civil violation citation shall comply with the following 367 

 requirements: 368 
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  369 
 (a) The maximum civil penalty for each violation is five hundred dollars  370 

  ($500); 371 
 372 
 (b) A Code Compliance Official shall only issue a citation upon reasonable  373 

  cause to believe that a person has committed an act in violation of a code or an  374 
  ordinance; 375 

 376 
(c) A citation issued shall be subject to contest before county court or Special 377 
Magistrate, as may be provided Code and general lawby a Special Magistrate; 378 

  379 
3. The provisions of this section do not apply to the enforcement of the Florida 380 

 Building Code pursuant to Chapter 553, Part IV, Florida Statutes, as they apply to 381 
 construction, provided that a building permit is either not required or has been issued by 382 
 the City.  For the purposes of this subsection “building codes” mean only those codes 383 
 adopted pursuant to Section 553.73, Florida Statutes. 384 

 385 
4-4 PROCEDURE FOR ISSUING CITATIONS 386 
 387 
1. Except as provided in this Ordinance, pPrior to issuing a citation, a Code 388 
Compliance Official shall provide notice of  violation to the alleged violator and shall 389 
establish a reasonable amount of time within which the person must correct the violation.  390 
Such time period shall be no more than thirty (30) days. If upon personal investigation, 391 
the Code Compliance Official finds  that the person has not corrected the violation 392 
within the time period specified, the  Code Compliance Official may issue a citation to 393 
the violator responsible for the violation. 394 
 395 
4-5. FORM OF CITATION 396 
 397 
1. The  form  of  the  civil  violation citation  issued  pursuant to this Section shall 398 

 shall contain the following information: 399 
 400 
 (a) The date and time of issuance; 401 
 402 
 (b) The name and address of the violator to whom the citation is issued; 403 
 404 
 (c) Civil violation citation number;  405 
 406 
 (d) Brief description of the violation, including the location, date and time of  407 

   the violation; 408 
 409 
 (e) The number or section of the Code or Ordinance violated; 410 
 411 
 (f) The procedure for the violator to follow in order to pay the civil penalty or 412 

   to contest the citation or notice to appear; 413 
 414 
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 (g) The applicable potential civil penalty if the violator elects to contest the  415 
   citation or notice to appear; 416 

 417 
 (h) The applicable civil penalty if the violator elects NOT to contest the  418 

   citation or notice to appear. 419 
 420 
 (i) A conspicuous statement that if the violator fails to correct the violation or 421 

   fails to pay the civil penalty within the time allowed and fails to contest  422 
   the civil violation citation by requesting a hearing before the Special  423 
   Magistrate within ten (10) days after service of the civil violation citation  424 
   or notice to appear, the violator shall be deemed to have waived the right  425 
   to contest the citation and that such waiver shall constitute an admission of 426 
   the violation. 427 

 428 
 (j) Notice that unpaid civil violation citations may cause liens to be filed  429 

   against violator’s real or personal property. 430 
 431 
 (k) The name, title or position of the Code Compliance Official. 432 
 433 
4-6. RIGHTS OF VIOLATORS; PAYMENT OF FINES; RIGHT TO APPEAL  434 

  CIVIL VIOLATION CITATIONS 435 
 436 
1. A violator who has been served with a civil violation citation shall elect either to: 437 
 438 
 (a)  Correct the violation within the time specified and pay the penalty in the  439 

  manner indicated on the civil violation citation; or 440 
 441 
 (b)    Request an administrative hearing before the Special Magistrate to   442 

  appeal the determination of the Code Compliance Official that resulted in the   443 
  issuance of the civil violation citation. 444 

 445 
2.  The request for an administrative hearing shall be done by filing a request  in  446 

 writing with the City Clerk or designee to set a hearing to contest the civil  violation 447 
 citation. The request must be mailed or delivered to the address indicated on the civil 448 
 violation citation not later than ten (10) days after the service of the citation. 449 

 450 
3.  If  the  named violator, after notice, fails to pay the civil violation citation  451 

 and fails to correct the violation within  the time specified or fails to timely request  an 452 
 administrative hearing before the Special Magistrate, such failure shall constitute a 453 
 waiver of the violator's right to an administrative hearing  before the Special Magistrate. 454 
 A  waiver of the right to administrative hearing shall be treated as an admission of the 455 
 violation, and penalties shall be assessed in the amount stated in the civil violation 456 
 citation. 457 

 458 
4-7. CIVIL VIOLATION CITATION APPEALS 459 
 460 
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1.  Upon receipt of the named violator's request pursuant to subsection 4-6 (2) of this 461 
 Section for an  administrative hearing, the City Clerk or designee shall set the matter for a 462 
 hearing on the next available regularly scheduled hearing date or as soon thereafter as 463 
 possible. 464 

 465 
2.  The code compliance clerk or designee shall send a notice of hearing by 466 

 certified and first class mail to the violator's last known address.  The notice of hearing  467 
 shall include but not be limited to the following: 468 

 469 
 (a)  The name of the Code Compliance Official who issued the citation;  470 
 471 
 (b)  A description of the alleged violation; 472 
 473 
 (c)  The date of the alleged violation; 474 
 475 
 (d)  The section of the code allegedly violated; 476 
 477 
 (e)  The place, date and time of the hearing; 478 
  479 
 (f)  The right of the violator to be represented by an attorney:  480 
 481 
 (g)  The right of the violator to present witnesses and evidence; 482 
 483 
 (h)  Notice that failure of the violator to attend the hearing may result  in a  484 

  civil penalty being assessed against the violator; and 485 
 486 
 (i)  Notice that requests for continuances will not be considered if not   487 

  received in writing by the code compliance clerk or designee at least five (5)  488 
  calendar days prior to  the date set for hearing. 489 

 490 
3.  All citation appeals before the Special Magistrate shall be open to the public and 491 

 all testimony shall be under oath. If proper notice has been given, a hearing may proceed 492 
 in the absence of the named violator. 493 

 494 
4.  The  proceedings at the hearing shall be recorded and may be transcribed at the 495 

 expense of the party requesting transcripts. 496 
 497 
5.  Each case before a Special Magistrate shall be presented by the City Prosecutor. 498 
 499 
6.  The hearing is not bound by the formal rules of evidence, but fundamental due 500 

 process shall be observed and govern the proceedings. Any relevant evidence shall  be 501 
 admitted if the Special Magistrate finds it competent and reliable, regardless of any 502 
 common law or statutory rule to the contrary. 503 

 504 
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7. Each  party shall have the right to call and examine witnesses, to introduce  505 
 exhibits, to cross examine opposing witnesses on any matter relevant to the issues, to 506 
 impeach any witness and to rebut the evidence against the witness. 507 

 508 
8. The Special Magistrate shall make findings of fact based on the evidence 509 

 presented. In order to uphold the decision of the Code Compliance Official, the Special 510 
 Magistrate must find that the greater weight of the evidence shows the existence of a  511 
 code violation and that the named violator committed or was responsible for the 512 
 violation. The Special Magistrate shall either affirm or reverse the determination of the  513 
 Code  Compliance Official as to the issuance of the civil violation citation. If the Special 514 
 Magistrate reverses the determination of the Code Compliance Official and finds  the  515 
 named violator not responsible for the alleged violation on the citation, the named   516 
 violator shall not be liable for the payment of any civil penalty unless the City 517 
 successfully appeals the ruling of the Special Magistrate to the circuit court. If the 518 
 decision of the Special Magistrate is to affirm the Code Compliance Official's 519 
 determination of violation and finds the violator guilty, the following elements may be 520 
 included in the Special Magistrate's decision: 521 

 522 
 (a)  The amount of the civil penalty; 523 
 524 
 (b)  The date by which the violation  must be corrected  to prevent a continuing  525 

  violation. 526 
 527 
9. Any person or entity requesting a hearing who fails to appear before the Special  528 

 Magistrate to contest the civil violation citation shall be deemed to have waived his or  529 
 her right to contest the citation, and a penalty may be assessed against the violator or 530 
 entity for an amount not to exceed five hundred  dollars ($500.00). A violation of the  531 
 judgment issued by the Special Magistrate shall be deemed to be a continuing violation  532 
 and carry the penalties set forth in subsection 4-9 of this Section; 533 

 534 
4-68. SCHEDULE OF CIVIL PENALTIES AND FINES 535 
 536 
1. By resolution the Council shall establish civil penalties with fines that lists the 537 

 sections of the code or ordinances, as they may be amended from time to time; which 538 
 may be enforced pursuant to the provisions of this Ordinance and prescribe the dollar 539 
 amount of civil penalty for the violation of these sections. 540 

 541 
2. The "description of violations" described in such table is for informational  542 

 purposes only and the civil penalties attached are meant only as proposed figures not 543 
 intended to limit the nature, number of, or amount of fines to be imposed for the  544 
 violations that may be cited in this section.  To determine the exact nature of the activity  545 
 prescribed or required by this Code, the relevant code section, ordinance cited in the 546 
 specific violation must be examined. 547 

 548 
3. Any violation of the code that is not specified by resolution of the Council shall 549 

 assess a civil penalty of fifty dollars ($50.00). 550 
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 551 
4. A person or entity who receives a civil violation citation from a Code Compliance 552 

 Official for a code or ordinance violation has committed a civil violation and shall be 553 
 subject to a fine in accordance with the following schedule: 554 

 555 
 (a)  For the first civil violation citation, penalties for violations of the code or  556 

  ordinances to be enforced shall be in the amount prescribed in the resolution  557 
  approved by Council under this section; 558 

 559 
 (b) For a civil violation citation which includes a repeat violation, no less than 560 

  fifty dollars ($50.00) additional to the civil penalty amount stated in resolution.  561 
 562 
5. Continuing violations shall carry a civil penalty, not less than fifty dollars 563 

 ($50.00) per day, for each day the violation continues. Repeat violations shall carry a 564 
 civil  penalty, not less than one-hundred  dollars ($100.00) per day, for each day the  565 
 violation continues, beginning with the date the repeat violation is found by the Code 566 
 Compliance Official to have occurred. 567 

 568 
SECTION FIVE:  CONDUCT OF HEARINGS BEFORE THE SPECIAL   569 

    MAGISTRATE 570 
 571 
1. The Special Magistrate shall conduct hearings on an as needed basis on the 572 

 second Tuesday of the month or more frequently upon request of the City Manager or 573 
 the City Manager's designee. Written notice of such hearing shall be pursuant to Section 574 
 Seven of this Ordinance. 575 

 576 
2.  Audio and video recordings shall be kept of all hearings and all hearings and  577 

 proceedings shall be open to the public.  The City Manager shall provide clerical and 578 
 administrative personnel as may be reasonably required for the proper performance of the 579 
 Special Magistrate's duties. 580 

 581 
3. Each case before the Special Magistrate shall be presented by the City Prosecutor. 582 
 583 
4. The Special Magistrate shall proceed to hear the cases on the agenda for that day.  584 

 The Special Magistrate shall take testimony from the Code Compliance Official or 585 
 staff  member and alleged violator. All testimony shall be under oath and shall be 586 
 recorded and may be transcribed at the expense of the person requesting the transcript.  587 
 Each party shall have the right to call and examine witnesses, to introduce exhibits, to 588 
 cross examine opposing witnesses on any matter relevant to the issues, to impeach 589 
 any witness and to rebut the  evidence.  Formal rules of evidence shall not apply, but 590 
 fundamental due process shall be observed and govern the proceedings.  591 

 592 
5. At the conclusion of the hearing, the Special Magistrate shall issue findings of  593 

 fact, based on evidence of record and conclusions of law, and shall issue an order 594 
 affording the proper relief consistent  with powers granted in this division. The  order 595 
 may include a notice that it must be complied with by a specified date and  that a fine may 596 
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 be imposed and, under the conditions specified under subsection 3-5 of this Section, the 597 
 cost of  repairs may be included along with the fine, if the order is not complied with by 598 
 such date. 599 

 600 
SECTION SIX:  APPEAL OF SPECIAL MAGISTRATE ORDER 601 
 602 
1. An aggrieved party, including the Council, may appeal a final administrative 603 

 order of a Special Magistrate to the circuit court. Such an appeal shall not be a hearing 604 
 de novo but shall be limited to appellate review of the record created before the Special 605 
 Magistrate. An appeal shall be filed within thirty (30) days of the execution of the order 606 
 to be appealed. 607 

 608 
2. In the event that a party to the proceedings before the Special Magistrate should 609 

 elect to appeal, a verbatim record of the proceedings may be required or may be 610 
 desirable.  It shall be the sole responsibility of each party to the proceedings to ensure 611 
 that a record is made which includes the testimony upon which an appeal may be taken.  612 
 Neither the City nor the Special Magistrate shall have the responsibility to provide a 613 
 verbatim transcript of the proceedings. 614 

 615 
SECTION SEVEN:  SUBPOENA PROCEDURES 616 
 617 
1. Every subpoena for testimony before the Special Magistrate shall be issued by the 618 

 Clerk of Circuit Court, or by any person permitted to issue a subpoena under Florida law, 619 
 as Ex-Officio Clerk to the Special Magistrate, under the seal of the City of Marco Island.  620 
 Each subpoena shall state the name of the Special Magistrate, the title of the action, the 621 
 case number of the action, the name and address of the person to whom the subpoena is 622 
 issued, and the time, place and location of the hearing at which the person is directed to 623 
 appear, and shall be prepared by the party requesting the issuance.   624 

 625 
2. A subpoena for production of documentary evidence may also be issued to 626 

 command a person to whom it is directed to produce books, papers, documents or 627 
 tangible items designated therein.  The Special Magistrate, upon motion to quash made 628 
 promptly and in any event at or before the time specified in the subpoena for compliance 629 
 therewith, may (1) quash or modify the subpoena if it is unreasonable and oppressive, or 630 
 (2) condition denial of the motion upon the advancement by the person in whose behalf 631 
 the subpoena is issued of the reasonable cost of producing the books, papers, documents 632 
 or tangible items. 633 

 634 
3. A subpoena may be served by any person authorized by law to serve process  635 

 Proof of service shall be filed with the Clerk to the Special Magistrate.  Payment of any 636 
 service fee shall be made by the party at whose request the service is made.   637 

 638 
4. Persons subpoenaed, with the exception of the alleged violator, shall be entitled to 639 

 a witness fee and mileage compensation as provided for in Section 92.142, Florida 640 
 Statutes. The cost of the witness fee and mileage compensation shall be borne by the 641 
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 party at whose request the subpoena is issued and shall be paid to the witness at or before 642 
 the time of service. 643 

 644 
SECTION EIGHT:  NOTICES 645 
 646 
1. All notices required by this Ordinance shall be provided by certified mail, return 647 

 receipt requested, or by hand delivery by the director, sheriff or other law enforcement 648 
 officer, Code Enforcement Official, or other person designated by the Council, or by 649 
 leaving the notice at the violator’s usual place of residence with some person of his/her 650 
 family over fifteen (15) years of age and informing such person of the contents of the 651 
 notice. 652 

 653 
2. In addition to providing such notice as set forth in subsection 1 of this Section, at 654 

 the option of the Special Magistrate or Council, notice may also be served by publication, 655 
 as follows: 656 

 657 
 (a)  Such notice shall be published once during each week for four (4)   658 

   consecutive weeks (four publications being sufficient) in a newspaper of  659 
   general circulation in the City of Marco Island.  The newspaper shall meet  660 
   such requirements as are prescribed under Chapter 50, Florida Statutes, for 661 
   legal and official advertisements. 662 

 663 
 (b)  Proof of publication shall be made as provided in Section 50.041 and  664 

   50.051, Florida Statutes. 665 
 666 
 (c) In lieu of publication as described in subsection (2)(a) of this Section,  667 

   such notice may be posted for at least ten (10) days prior to the hearing in  668 
   two (2) locations, one of which shall be the property upon which the  669 
   violation is alleged to  exist and the other of which shall be at the front  670 
   door of the City Hall.  Proof of posting shall be by affidavit of the person  671 
   posting the notice, which affidavit shall include a copy of the notice  672 
   posted and the date and places of its posting.   673 

 674 
Notice by publication may run concurrently with, or may follow, an attempt or attempts 675 

 to provide notice by hand delivery or by mail as required under Subsection 1 of this 676 
 Section. 677 

 678 
3. Evidence that an attempt has been made to hand deliver or mail notice as provided 679 

 in subsection 1 of this Section, together with proof of publication as provided in 680 
 subsection 2 of this Section, shall be sufficient to show that the notice requirements of 681 
 this Ordinance have been met, without regard to whether or not the alleged violator 682 
 actually received such notice. 683 

 684 
SECTION NINE:  LIENS 685 
 686 
8-1. LIENS 687 
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 688 
1. A  certified copy of an order imposing a fine may be recorded in the public  689 

 records and thereafter shall constitute a lien against the land on which the violation exists 690 
 and upon any other real or personal property owned by the violator; and, upon petition to 691 
 the Circuit Court may be enforced in the same manner as a court judgment by the sheriffs 692 
 of this state, including execution and levy against the personal property, but such order 693 
 shall not be deemed otherwise to be a judgment of a court except for enforcement 694 
 purposes. A fine imposed pursuant to this division shall continue to accrue until the 695 
 violator comes into compliance or until  judgment is rendered in a suit filed pursuant to 696 
 this section, whichever occurs first.  A lien arising from a fine imposed pursuant to this 697 
 section runs in favor of the City and the City  Manager or its designee, may execute a  698 
 satisfaction or release of lien entered pursuant to this section. The City may also recover  699 
 reasonable attorney's fees and court costs in connection with such enforcement actions. 700 
 After three (3) months from the filing of any such lien which remains unpaid,  the 701 
 Council may authorize the City Attorney to foreclose on the liens or to sue to recover  a 702 
 money judgment for the amount of the lien plus accrued  interest and costs. 703 

 704 
2. No lien provided for by this section shall continue for a longer period than twenty 705 

 (20) years after the certified copy of an order imposing a fine has been recorded, unless 706 
 within that time an action is commenced pursuant to Section 162.09(3), Florida Statutes, 707 
 in a court of competent jurisdiction. In an action to foreclose on a lien or for money 708 
 judgment, the prevailing party is entitled to recover all costs, including a reasonable 709 
 attorney's fee  that it incurs in the action. The Council shall be entitled to collect all costs 710 
 incurred in recording and satisfying a valid lien. The continuation of the lien, effected by 711 
 the commencement of the action, shall not be good against creditors or subsequent 712 
 purchasers for valuable consideration without notice, unless a notice of lis pendens  is 713 
 recorded. 714 

 715 
3. No lien created pursuant to the provisions of this section may be foreclosed on  716 

 real property which is a homestead under Section 4, Article  X of the Florida 717 
 Constitution. The money judgment provisions of this section shall not apply to real 718 
 property or personal property which is covered under Section  4(a), Article X of the 719 
 Florida Constitution. 720 

 721 
4. The City Manager shall have the authority to mitigate fines/liens imposed by the 722 

 Special Magistrate. 723 
 724 
SECTION SIXTEN:  SUPPLEMENTAL PROVISION 725 
 726 
1.  It is the intent of this Ordinance and Chapter 162, Parts I and II, Florida Statutes, 727 

 to provide an additional or supplemental means of obtaining compliance with local codes 728 
 and ordinances. Nothing contained in this Ordinance shall prohibit the City from 729 
 enforcing its codes by any appropriate civil action, or by referral to the State Attorney’s 730 
 Office for prosecution in the case of criminal violation, and/or by presentation to any 731 
 other City board or agency with jurisdiction to hear and act upon the alleged code or 732 
 ordinance violation. 733 
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 734 
SECTION SEVENELEVEN:  CONFLICT AND SEVERABILITY 735 
 736 
1. All ordinances or parts of ordinances in conflict with the provisions of this 737 
ordinance are hereby repealed to the extent of such conflict. 738 
 739 
2. If any provision of this ordinance or the application thereof to any person or 740 
circumstance is held invalid, the invalidity shall not affect other provisions or 741 

 applications of the ordinance which can be given effect without the invalid provision or 742 
 application, and to this end the provisions of this ordinance are declared severable. 743 

 744 
 745 
SECTION EIGHTTWELVE:  CODIFICATION 746 
 747 
Upon codification of the Code of Ordinances of the City of Marco Island, this Ordinance 748 

 shall be incorporated within such code in such section as may be determined appropriate. 749 
 750 
SECTION NINETHIRTEEN:  EFFECTIVE DATE 751 
 752 
This ordinance shall become effective immediately upon adoption. 753 

 754 
  755 
 756 
ADOPTED BY THE CITY COUNCIL of the City of Marco Island this ______day of 757 
_______________________, 2014. 758 
 759 
 760 
 761 
 762 
Attest:       CITY OF MARCO ISLAND FLORIDA 763 
 764 
By:                                                          By:                                                765 
      Laura M. Litzan, City Clerk                       Kenneth Honecker, Chairman 766 
 767 
 768 
 (SEAL)  769 
 770 
 771 
 772 
 773 
 774 
Reviewed for legal sufficiency: 775 
 776 
 777 
By:                                                        778 
      Burt. L. Saunders, City Attorney 779 
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