OCoO~NOOUIEWNPE

CITY OF MARCO ISLAND
ORDINANCE NO. 14-

AN ORDINANCE OF THE CITY OF MARCO ISLAND,
FLORIDA, DELETING CHAPTER 14 SECTIONS 14-31 THRU
14-78(REPEALING CITY OF MARCO ISLAND ORDINANCES
98-4 AND 99-3 IN THIERHS ENTIRETY); ESTABLISHING
THE CITY OF MARCO ISLAND “CODE COMPLIANCE
ORDINANCE”; SETTING FORTH FINDINGS AND PURPOSE;
SETTING FORTH APPLICABILITY; PROVIDING
DEFINITIONS; ESTABLISHING THE SPECIAL
MAGISTRATE; PROVIDING CODE COMPLIANCE NOTICE
OF VIOLATION PROCEDURES; PROVIDING FOR CIVIL
VIOLATION CITATION PROCEDURES;—PROVIBINGFOR
APRPEALS—OF—SPECIAL—MAGISTRATE—ORDER:
ESTFABHISHING—SUBROENA—PROCEDURES—PROVADING
FOR-NOHCESPROVABINGFORHENS-AND-BDURAHON
OF—LEANS; PROVIDING THAT PROVISIONS OF THIS
ORDINANCE ARE SUPPLEMENTAL; PROVIDING FOR
CONFLICT AND SEVERABILITY; PROVIDING FOR
INCLUSION IN THE CODE OF LAWS AND ORDINANCES;
AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, Section 162.09, Florida Statutes, authorizes the creation of an alternate
code enforcement system which gives Code Enforcement Boards or Special Magistrates the
authority to hold hearings and assess fines for violations of codes and ordinances in force in the
incorporated City of Marco Island Code of Ordinances; and

WHEREAS, pursuant to Chapter 162, Florida Statutes, “The Local Government Code
Enforcement Boards Act,” the Marco Island City Council duly enacted Marco Island Ordinances
Nos. 98-4 and 99-3, “The City of Marco Island Code Enforcement Board Ordinance” which
created a Code Enforcement Board, authority and procedures; and

WHEREAS, Chapter 162, Florida Statutes, does not limit a municipality’s additional or
supplemental enforcement system to the exact system set forth in Parts | and Il of Chapter 162;
and

WHEREAS, Chapter 162, Florida Statutes, does not preclude a municipality from
combining any features of Part | and Part 1l of Chapter 162; and

WHEREAS, Section 162.13, Florida Statutes, provides that it is the legislative intent of
Sections 162.01 — 162.12, Florida Statutes, to provide an additional or supplemental means of
obtaining compliance with local codes and that nothing contained in those sections shall prohibit
a local governing body from enforcing its code by any other means; and
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WHEREAS, Chapter 162, Part Il, Florida Statutes, provides for a “Supplemental Code
Enforcement Procedure” whereby duly designated Code Enforcement Officials are authorized to
issue citations or notices to appear to a person when, based upon personal investigation, the
Official has reasonable cause to believe that the person has committee a civil infraction in
violation of a duly enacted code or ordinance; and

WHEREAS, the Marco Island City Council wishes to repeal the City of Marco Island
Ordinance 98-4 and desires to establish, pursuant to the authority vested in it by Chapter 162,
Florida Statutes, a supplemental code enforcement procedure that allows duly designated Code
Enforcement Officials the authority to issue such citations and notices to appear; and

WHEREAS, The Marco Island City Council believes it is in the best interests of the
citizens of Marco Island to create and appoint Special Magistrate(s) as additional means of
enforcement; and

WHEREAS, the Marco Island City Council believes it is in the best interests of the

citizens of Marco Island that an alternate system of enforcement be established which does not
conform to the requirements of Chapter 162, Florida Statutes;

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF MARCO ISLAND, FLORIDA, THAT:

The City of Marco Island Code Compliance Ordinance is hereby created to read as
follows:

SECTION ONE: GENERAL

1-1. LEGISLATIVE INTENT

1. It is the intent of this Ordinance to promote, protect, and improve the health,
safety, and welfare of the citizens of the City of Marco Island by authorizing the
designation of Special Magistrates with authority to impose administrative fines and
other noncriminal penalties and to provide an equitable, expeditious, and effective
method of enforcing any codes and ordinances in force in the City of Marco Island,
where a pending or repeated violation continues to exist.

2. It is the intent of this Ordinance to establish a procedure by which duly designated
Code Enforcement Officials are authorized to issue citations, notices of violations, and
notices to appear, under the circumstances set forth in this Ordinance, for civil violations
which are reasonably believed to be violations of duly enacted codes or ordinances and
that the Special Magistrate will hear such charges.

1-2. TITLE AND CITATION

This Ordinance shall be known and may be cited as the “City of Marco Island Code
Compliance Ordinance.”
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93 1-3.  APPLICABILITY

94
95 This Ordinance shall apply to and be enforced in all incorporated areas of the City of
96 Marco Island and shall be deemed in addition to and supplemental to Chapter 162, Part |
97 and Part 11, Florida Statutes, or as otherwise provided by general law.
98
99 1-4. DEFINITIONS
100
101 The following words, terms and phrases, when used in this Ordinance, shall have the
102 meanings ascribed to them in this Section, except where the context clearly indicates a
103 different meaning. Said definitions are inclusive as well as supplemental to those
104 definitions set forth in Chapter 162, Florida Statutes.
105
106 1. “City Prosecutor” means the City Attorney and/or his/her designee.
107
108
109
110
111
112 23.  “Code Compliance Official” means the City Manager or any designated employee
113 or agent of the City whose duty it is to ensure compliance with codes and
114 ordinances enacted by the City. Employees or agents hereby designated as Code
115 Compliance Officials include, but are not limited to, code inspectors, zoning
116 administrator, building officials, code compliance officers, code administrator,
117 police officers, community service officers, fire safety inspectors, city
118 environmentalists or other designated employees of the City designated by the
119 City Manager.
120
121 34, “Cost Recovery” means those necessary and reasonable costs incurred by the City
122 or its authorized agents procuring compliance of a violation as ordered by the
123 Special Magistrate.
124
125
126
127
128 46.  “lrreparable or Irreversible Violation” means a violation which is irreparable
129 or irreversible in nature, and which cannot be remedied after the violation has
130 been committed because the violation constitutes a single prohibited act rather
131 than an ongoing condition or circumstance.
132
133
134
135
136
137
138
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140
141
142
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147
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150
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152
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158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
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180
181
182
183
184

58. “Special Magistrate” means a person designated by the Council pursuant to
Section 4 of this Ordinance and Section 162.03, Florida Statutes, with the
authority to hold hearings and assess fines for violations of City codes and

ordinances.

6. “Transient Violation” means a violation that is of a temporary or fleeting in
nature, or where the Violator is itinerant or otherwise has has no legal residence
within the City.

79.  “Violator” means the person or entity legally responsible for the violation (the

property owner, tenant, or business entity on the premises, or any combination
thereof) and may includes the property owner on whose property the violation
occurs regardless of who commits the violation.

1-5.  NON-EXCLUSIVE REMEDY

None of the provisions contained in this Ordinance shall be considered exclusive. The
Code Compliance Official shall have the option to use any method provided by this
Ordinance or at law to enforce the provisions of the various codes. Nothing contained in
this Ordinance shall prohibit the City from enforcing the code by any other means_as
provided by law.

SECTION TWO: SPECIAL MAGISTRATES

2-1.  APPOINTMENTS; QUALIFICATIONS

1. The Council may appoint up to three (3) Special Magistrates.—-Atteast—three
ol - halll intad by i m

2. Special Magistrates shall at a minimum:

@) Be a graduate of a law school accredited by the American Bar
Association; orand

(b) Be a member in good standing of the Florida Bar; orand

© Be eit ifiod medi ot les of the Florid

—— Supreme-Court; an arbitrator qualified by a recognized Arbitration
Association;-eras-an-enfercement officeror-directorof operations-ina
federal local Liurisdiction.

~{dy  Aformerjudge.
3. Special Magistrate appointments shall be for a two (2) year term. Any

Special Magistrate may be reappointed by Council. There shall be no minimum
number of reappointments that may be given to any Special Magistrate. The
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Council shall have the authority to remove a Special Magistrate with or without
cause upon ten (10) days written notice.

4. If any Special Magistrate resigns or is removed prior to expiration of his/her term,
or if the Council determines that a Special Magistrate shall not be reappointed, the
City Manager may make a recommendation for appointment from the candidates
previously interviewed to fill the vacancy.

2-2. POWERS AND DUTIES OF THE SPECIAL MAGISTRATE

1. The Special Magistrate shall have the jurisdiction and authority to do the
following:

@) Adopt rules and regulations for the conduct of hearings to be approved by
Council,

(b) Subpoena violators and witnesses to appear at its hearings, which
subpoena may be served by the Collier County Sheriff or any person
authorized by law to serve process;

(c) Subpoena evidence to its hearings, including, but not limited to, records,
surveys, plats, and other documentary evidence; which subpoena may be
served by the Collier County Sheriff or any person authorized by law to
Serve process;

(d) Take testimony under oath:

(e) Hold hearings on contested citations issued by any duly authorized person
to issue citations for violations of local codes and ordinances;

()] Issue orders having the force of the law to command whatever steps are
necessary to bring a violation into compliance.

SECTION THREE: CODE COMPLIANCE NOTICE OF VIOLATION
PROCEDURE

3-1. NOTICE OF VIOLATION

1. It shall be the duty of the Code Compliance Official to initiate enforcement
proceedings of the various codes. The Special Magistrate shall not have the power
to initiate such enforcement proceedings.

2. Except as provided in subsections 5 and 6 of this Section, if a violation of any

code is found, the Code Compliance Official shall notify the violator and give
him/her a reasonable time to correct the violation.
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3. Should the violation continue beyond the time specified for the correction, the
Code Enforcement Official shall execute a written Affidavit of Violation which shall
include a statement of facts and circumstances of the alleged violation and shall identify
the code or ordinance which has been violated. Upon notification and—+regquest-by the
Code Enforcement Official, the—Special-Magistrate—through—is—clerical staff, shall
schedule a public hearing before the Special Magistrate. Written notice of the scheduled
hearing, which shall contain the date, time, and place of the hearing, and a copy of the
Affidavit of Violation, shall be provided to the violator—pursuant-to-theprovisions—of
Section-Seven-of-this-Ordinance. Failure to provide proper notice may be grounds for
continuing the hearing but shall not be grounds for dismissal of the charges.

4. If the violation is corrected and thereafter recurs, or if the violation is not
corrected by the time specified for the correction, the case shall be presented to the
Special Magistrate even if the violation has been corrected prior to the hearing, and, if
practicable, the notice shall so state.

5. If a repeat violation is found, the Code Enforcement Official shall notify the
violator but is not required to give the violator a reasonable time to correct the violation.
The Code Enforcement Offrcral upon notrfyrng the vrolator of a repeat vrolatron shall

eeele—en#ereement—elerieal—staﬁ— shaII schedule a hearrng before the Specral Maqrstrate
and shall provide notice pursuant to Section-Seven-ofthis-Ordinance-and Section 162.12,
Florida Statutes, as amended. The case may be presented to the Special Magistrate even
if the repeat violation has been corrected prior to the hearing, and the notice shall so state.
If the repeat violation has been corrected, the Special Magistrate retains the right to
schedule a hearing to impose the payment of reasonable enforcement fees upon the repeat
violator.

6. If the Code Enforcement Official has reason to believe a violation presents a
serious threat to public health, safety, or welfare, or if the nature of the violation
constitutes a Irreparable or Irreversible ViolationH—the—violation—is—irreparable—or
irreversible—n—nature, the Code Enforcement Official shall make a reasonable effort to
notify the violator and may |mmed|ately notrfy the Specral Magrstrate and request a
hearing. 3 al-sha
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3-2.  FINES; COSTS OF REPAIRS

1. A Special Magistrate, upon notification by the Code Enforcement Official that an
order of the Special Magistrate or Code Enforcement Board has not been complied with
by the set time or upon finding that a repeat violation has been committed, may order the
violator to pay a fine in an amount specified in this section for each day the violation
continues past the date set by the Special Magistrate for compliance or, in the case of a
repeat violation, for each day the repeat violation continues beginning with the date the
repeat violation is found to have occurred by the Code Enforcement Official. In addition,
if the violation is a violation described in the City’s-Code-ofOrdinances, the Special
Magistrate may direct that all reasonable repairs which are required to bring the property
into compliance are made and charge the violator with the reasonable cost of the repairs,
along with the fine imposed pursuant to this section. Making such repairs does not create
a continuing obligation on the part of the Special Magistrate or City to make further
repairs or to maintain the property and does not create any liability against the Special
Magistrate or City for any damages to the property if such repairs were completed in
good faith. If a finding of a violation or a repeat violation has been made as provided in
this chapter, a hearing shall not be necessary for issuance of the order imposing the
fine. If, after due notice and hearing, the Special Magistrate finds a violation to be
irreparable or irreversible in nature, he or she may order the violator to pay a fine as
specified in this section.

2. A fine imposed pursuant to this section shall not exceed $250 per day for a first
violation and shall not exceed $500 per day for a repeat violation, and, in addition, may
include all costs of repairs pursuant to subsection 1 of this Section. However, if the
Special Magistrate finds the violation to be irreparable or irreversible in nature, he or she
may impose a fine not to exceed $5,000 per violation.

3. In determining the amount of the fine, if any, the Special Magistrate shall
consider the following factors:
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(a) The gravity of the violation;
(b) Any actions taken by the violator to correct the violation; and

(c) Any previous violations committed by the violator.

SECTION FOUR: CIVIL VIOLATION CITATION PROCEDURE

4-1. CIVIL VIOLATION

A violation of any codes or ordinances for which a citation is issued, under the authority
provided in this Ordinance, is a civil violation subject to the enforcement procedures set
forth in this Ordinance and any other applicable enforcement procedure set forth in any
other city Ordinance or Florida Statutes. Said civil violation shall carry a minimum civil
penalty not to exceed $500.00. Each day the violation shall continue beyond the time
period for correction stated in the written warning notice or citation shall be deemed to
constitute a separate civil violation. A civil penalty of less than the maximum civil
penalty may apply if the person who has committed the civil violation does not contest
the citation. By separate resolution, the Council shall approve a schedule of violations
and penalties of less than the maximum penalty if the violator does not contest the
violation.

4-2. IRREPARABLE OR IRREVERSIBLE CIVIL VIOLATIONS;
VIOLATIONS THAT PRESENT THREAT TO THE PUBLIC

A Code Compliance Official may issue a civil violation citation to a person or entity with
no prior notice of violation when the Code Compliance Official, upon personal

investigation, has reasonable cause to believe that a—person-orentity-has—committed-an
trreparable-orrreversible-vielation-er-the violation efthe-code presents a serious threat to

the public health, safety or welfare, is a repeat violation, or if the Violator is involved in a

Transient V|olat|on or if the V|olat|on constltutes a Irreparable or IrreverS|bIe V|olat|on

4-3  CITATIONS IN GENERAL

1. A Code Compliance Official is authorized to issue a citation to an alleged violator
when, based upon personal investigation, the Code Compliance Official has the
reasonable cause to believe that the person has committed a violation of the Code a-duly
enacted code.

2. The issuance of the civil violation citation shall comply with the following
requirements:
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@) The maximum civil penalty for each violation is five hundred dollars
($500);

(b) A Code Compliance Official shall only issue a citation upon reasonable
cause to believe that a person has committed an act in violation of a code or an
ordinance;

(c) A citation issued shall be subject to contest_before county court or Special
Magistrate, as may be provided Code and general lawby-a-Special-Magistrate;

4-4  PROCEDURE FOR ISSUING CITATIONS

1. Except as provided in this Ordinance, pPRrior to issuing a citation, a Code
Compliance Official shall provide notice of violation to the alleged violator and shall
establish a reasonable amount of time within which the person must correct the violation.
Such time period shall be no more than thirty (30) days. If upon personal investigation,
the Code Compliance Official finds that the person has not corrected the violation
within the time period specified, the Code Compliance Official may issue a citation to
the violator responsible for the violation.

4-5. FORM OF CITATION

1. The form of the civil violation citation issued pursuant to this Section shall
shall contain the following information:

@ The date and time of issuance;
(b) The name and address of the violator to whom the citation is issued;
(c) Civil violation citation number;

(d) Brief description of the violation, including the location, date and time of
the violation;

(e) The number or section of the Code or Ordinance violated;

()] The procedure for the violator to follow in order to pay the civil penalty or
to contest the citation or notice to appear;
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(9)

(h)

(i)

The applicable potential civil penalty if the violator elects to contest the
citation or notice to appear;

The applicable civil penalty if the violator elects NOT to contest the
citation or notice to appear.

A conspicuous statement that if the violator fails to correct the violation or
fails to pay the civil penalty within the time allowed and fails to contest

the civil violation eiation-by-requesting-a-hearing-before-the Special——

——Magistrate within ten (10) days after service of the civil violation citation

()

or notice to appear, the violator shall be deemed to have waived the right
to contest the citation and that such waiver shall constitute an admission of
the violation.

Notice that unpaid civil violation citations may cause liens to be filed
against violator’s real or personal property.

The name, title or position of the Code Compliance Official.
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4-68. SCHEDULE OF CIVIL PENALTIES AND FINES

1. By resolution the Council shall establish civil penalties with fines that lists the
sections of the code or ordinances, as they may be amended from time to time; which
may be enforced pursuant to the provisions of this Ordinance and prescribe the dollar
amount of civil penalty for the violation of these sections.

2. The "description of violations™" described in such table is for informational
purposes only and the civil penalties attached are meant only as proposed figures not
intended to limit the nature, number of, or amount of fines to be imposed for the
violations that may be cited in this section. To determine the exact nature of the activity
prescribed or required by this Code, the relevant code section, ordinance cited in the
specific violation must be examined.

3. Any violation of the code that is not specified by resolution of the Council shall
assess a civil penalty of fifty dollars ($50.00).
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4. A person or entity who receives a civil violation citation from a Code Compliance
Official for a code or ordinance violation has committed a civil violation and shall be
subject to a fine in accordance with the following schedule:

@) For the first civil violation citation, penalties for violations of the code or
ordinances to be enforced shall be in the amount prescribed in the resolution
approved by Council under this section;

(b) For a civil violation citation which includes a repeat violation, no less than
fifty dollars ($50.00) additional to the civil penalty amount stated in resolution.

5. Continuing violations shall carry a civil penalty, not less than fifty dollars
($50.00) per day, for each day the violation continues. Repeat violations shall carry a
civil penalty, not less than one-hundred dollars ($100.00) per day, for each day the
violation continues, beginning with the date the repeat violation is found by the Code
Compliance Official to have occurred.

SECTION FIVE: CONDUCT OF HEARINGS BEFORE THE SPECIAL
MAGISTRATE

1. The Special Magistrate shall conduct hearings on an as needed basis on the
second Tuesday of the month or more frequently upon request of the City Manager or
the City Manager's designee. Written notice of such hearing shall be pursuant to Section
Seven of this Ordinance.

2. Audio and video recordings shall be kept of all hearings and all hearings and
proceedings shall be open to the public. The City Manager shall provide clerical and
administrative personnel as may be reasonably required for the proper performance of the
Special Magistrate's duties.

3. Each case before the Special Magistrate shall be presented by the City Prosecutor.

4. The Special Magistrate shall proceed to hear the cases on the agenda for that day.

The Special Magistrate shall take testimony from the Code Compliance Official or
staff member and alleged violator. All testimony shall be under oath and shall be
recorded and may be transcribed at the expense of the person requesting the transcript.
Each party shall have the right to call and examine witnesses, to introduce exhibits, to
Cross examine opposing witnesses on any matter relevant to the issues, to impeach
any witness and to rebut the evidence. Formal rules of evidence shall not apply, but
fundamental due process shall be observed and govern the proceedings.

5. At the conclusion of the hearing, the Special Magistrate shall issue findings of
fact, based on evidence of record and conclusions of law, and shall issue an order
affording the proper relief consistent with powers granted in this division. The  order
may include a notice that it must be complied with by a specified date and that a fine may
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597 be imposed and, under the conditions specified under subsection 3-5 of this Section, the
598 cost of repairs may be included along with the fine, if the order is not complied with by
599 such date.
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SECTION SIXFEN: SUPPLEMENTAL PROVISION

1— It is the intent of this Ordinance and Chapter 162, Parts | and Il, Florida Statutes,
to provide an additional or supplemental means of obtaining compliance with local codes
and ordinances. Nothing contained in this Ordinance shall prohibit the City from
enforcing its codes by any appropriate civil action, or by referral to the State Attorney’s
Office for prosecution in the case of criminal violation, and/or by presentation to any
other City board or agency with jurisdiction to hear and act upon the alleged code or
ordinance violation.
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734

735 SECTION SEVENELEVEN: CONFLICT AND SEVERABILITY

736

737 1. All ordinances or parts of ordinances in conflict with the provisions of this

738 ordinance are hereby repealed to the extent of such conflict.

739

740 2. If any provision of this ordinance or the application thereof to any person or

741 circumstance is held invalid, the invalidity shall not affect other provisions or
742 applications of the ordinance which can be given effect without the invalid provision or
743 application, and to this end the provisions of this ordinance are declared severable.

744

745

746 SECTION EIGHTTFWELVE: CODIFICATION

747

748 Upon codification of the Code of Ordinances of the City of Marco Island, this Ordinance
749 shall be incorporated within such code in such section as may be determined appropriate.
750

751 SECTION NINEFHHRTEEN: EFFECTIVE DATE

752

753 This ordinance shall become effective immediately upon adoption.

754

755

756

757 ADOPTED BY THE CITY COUNCIL of the City of Marco Island this day of
758 , 2014,

759

760

761

762

763  Attest: CITY OF MARCO ISLAND FLORIDA

764

765 By: By:
766 Laura M. Litzan, City Clerk Kenneth Honecker, Chairman
767

768

769 (SEAL)

770

771

772

773

774

775  Reviewed for legal sufficiency:

776

777

778 By:
779 Burt. L. Saunders, City Attorney
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